STATE OF FLORI DA
Dl VI SI ON OF ADM NI STRATI VE HEARI NGS
M AM - DADE COUNTY SCHOOL BOARD,
Petitioner,
VS. Case No. 05-0942

JOSE L. RAIAS,

Respondent .
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RECOVMENDED ORDER

Pursuant to notice, this cause was heard by Linda M Ri got,
t he assigned Adm nistrative Law Judge of the Division of
Adm ni strative Hearings, on May 20, 2005, by video
t el econference between sites in Mam and in Tall ahassee,
Fl ori da.

APPEARANCES

For Petitioner: WMadelyn P. Schere, Esquire
M am - Dade County School Board
1450 Northeast Second Avenue, Suite 400
Mam, Florida 33132

For Respondent: Mark Herdman, Esquire
Herdman & Sakel | ari des, P.A.
2595 Tanpa Road, Suite J
Pal m Harbor, Florida 34684

STATEMENT OF THE | SSUE

The issue presented is whether Petitioner should term nate

Respondent ' s professional service contract for his failure to



correct his performance deficiencies within his 90-cal endar-day
probation period.

PRELI M NARY STATEMENT

By correspondence dated March 9, 2005, Petitioner's
Superi ntendent of School s advi sed Respondent Jose L. Rojas that
he woul d recomend to The School Board of M am - Dade County,
Florida, that the School Board term nate Respondent's enpl oynent
contract as a teacher, effective April 13, 2005. Respondent
tinmely requested an adm nistrative hearing regardi ng that
recomrendati on, and this cause was thereafter transferred to the
Division of Adm nistrative Hearings to conduct the evidentiary
pr oceedi ng.

Petitioner presented the testinony of Ava G Byrne;
Lucy lturrey; Margaret Fahringer; Craig DePriest; Natalie Roca,
Ph.D.; and Janice Farrell. Additionally, Petitioner's Exhibits
nunbered 1-25 and Respondent's Exhi bits nunbered 1 and 2 were
admtted in evidence. The Respondent did not testify and did
not present the testinony of any w tnesses.

Both parties subnmtted proposed recommended orders after
the conclusion of the hearing in this cause. Those docunents
have been considered in the entry of this Reconmended Order.

FI NDI NGS OF FACT

1. At all tines material hereto, Respondent, Jose L

Roj as, has been enpl oyed by The School Board of M am -Dade



County, Florida, as a teacher pursuant to a professional service
contract. During the 2004- 2005 school year, he taught regul ar
Si Xt h-grade math cl asses at Redl and M ddl e School .

2. Teachers enployed by the School Board, including
Respondent, are eval uated pursuant to the Professional
Assessnment and Conprehensi ve Eval uation System known as PACES.
PACES was col |l ectively bargained with the teachers' union and
approved by the Florida Departnent of Education in 2001 as being
in statutory conpliance for teacher evaluations in Petitioner's
school district.

3. PACES focuses on student |earning and teacher
pr of essi onal devel opnent, as well as on teaching behaviors. In
PACES, there are seven domains: six are to be observed during a
cl assroom observation, and the seventh domain deals with
prof essional responsibilities denonstrated outside the classroom
observation. The domains reflect the required statutory
conpetenci es of Section 1012. 34, Florida Statutes.

4. Each domain has teaching and | earning conponents, and
each conmponent has indicators, 44 of which are required to neet
standards under PACES. The 44 indicators are fundanental units
of observation that are used to nake professional judgnents
about the quality of |earning and teaching. They represent the
basic |l evel of teaching to be denonstrated by all teachers in

Petitioner's school district, i.e., the m ninmmrequirenents.



They are the objective standards described in the PACES nanual .
Teachers have PACES manual s and access to the PACES I nternet
website. The standards are al so repeated in any professional

i mprovenent plan, known as a PIP.

5. It takes only one unacceptable indicator for a donmain
to be rated bel ow perfornmance standards. One bel owstandard
domai n indicates a teacher's non-conpliance with statutorily-
requi red conpetenci es.

6. The Florida Conprehensive Assessnent Test (FCAT)
nmeasur es student perfornmance on the State's objectives for
Florida's required curriculum the Sunshine State Standards.
Wil e Petitioner's school district, as a whole, nust utilize the
FCAT data and indicators of student performance, there is no
simlar requirenent for evaluating teachers by the results of
t he performance of their students on the FCAT (or other |oca
assessnents for subject matters not covered by the FCAT).
| ndi vi dual eval uations of teachers, however, nust address
student perfornmance.

7. PACES addresses student performance in every donain.
What is assessed is whether the teacher is nonitoring and
gaugi ng student progress in the classroom nmaki ng sure that the
students are mastering the required curriculum Teachers are

expected to use their students' FCAT scores fromthe prior year



for planning, pursuant to PACES domain |, to neet the students'
deficiencies. Redland utilizes FCAT results in this manner.

8. Further, a teacher's teaching strategies and activities
are required to address FCAT expectations. At the begi nning of
the school year, teachers at Redl and receive copies of the scope
and sequence for what the students are to |earn during the
school year. The teachers develop the curriculumand tinelines
for neeting benchmarks to be covered during the school year.

9. PACES domain Il, as another exanple, deals with the
teacher's managenent of the learning environnment. |If time is
not managed and is, instead, wasted, the students' achi evenent
of the Sunshine State Standards will be inpacted, which wll
af fect FCAT scores.

10. PACES donmin |V, as yet another exanple, requires
teachers to informally assess the students' engagenent in
| earning to assess their performance to ascertain whether the
students are mastering the Sunshine State Standards.

11. Al of the admi nistrators who were PACES observers in
this case have had extensive training in the standards to be
observed and evaluated in teacher performance and student
| earning and are, therefore, authorized to perform PACES
observations, which are based upon what the observer objectively

observes while in the classroom



12. The perfornmance probation process in Petitioner's
school district, |ike the PACES teacher evaluation process, was
collectively bargained with the teachers' union. The process is
as follows: if there is an observation conducted by an
adm ni strator that indicates a teacher is perform ng bel ow
standards, it becones the "initial observation not of record.”
The adm nistrator neets with the teacher, goes over the
observati on, makes suggestions for inprovenent, and notifies the
teacher that he or she will be observed again in approxi mately
three weeks. The administrator offers the teacher the
assi stance of a professional growmh team (PGI). Use of a PGT is
voluntary on the part of the teacher at this point.

13. The PGT is part of the professional devel opnent aspect
of PACES. PGIs are conposed of experienced peer teachers who
are extensively trained in PACES and are authorized to give
support and assi stance to teachers to inprove classroom
i nstruction.

14. The sane adm nistrator who conducted the "initial
observation not of record" nmust conduct the next observation,

the "kick-off observation," which is the first observation of
record in that school year. |If this observation reveals bel ow
st andards perfornmance, a conference-for-the-record (CFR) is

held. A PGTI and a PIP are provided to the teacher.



15. The perfornmance probation period begins the day after
a PIP is given to the teacher. The teachers' union and
Petitioner then nutually agree on the cal endar for counting the
90 days. There nmust be two official observations during the
performance probation period. The teacher nmust neet all 44
required indicators in order to neet performance standards
during the teacher's performance probation. [If any indicators
are bel ow performance standards, PIPs are again given. There
are four levels of PIP activities, which are progressively nore
compl ex.

16. A "confirmatory observation" takes place after the
90th day to determ ne whether the teacher has corrected his or
her deficiencies. The "confirmatory observation" nust be
conpleted within 14 days after the conclusion of the performnce
probation, and the evaluator nust forward a recomendation to
t he Superintendent of Schools. Wthin 14 days of receiving the
eval uator's recommendati on, the Superintendent nust notify the
teacher whether he will recommend to the school board that the
teacher's enpl oynent be continued or termn nated.

17. It is not sufficient for the teacher to inprove on
only some of the deficient indicators. |t has been the custom
and practice under the collective bargai ni ng agreenent that
remedi ati on occurs only when the teacher neets standards in al

of the required indicators.



18. Respondent's initial observation was conducted by
Assi stant Principal Fahringer on Septenber 23, 2004. Respondent
was teaching a class of 20-23 students. Respondent told the
students to take out their agenda books which contained their
homewor k. As Respondent went around the classroom checki ng each
student's honework, the remai nder of the students just sat and
tal ked, waiting for a |l esson to begin. They were not working on
math. Qut of the two-hour block of class tine, the class was
of f-task about 25 percent of the tinme. Respondent failed to
nmeet performance standards in conponents and indicators of
domain 11, managing the | earning environnent, and domain 1V,
enhanci ng and enabling | earning. Pursuant to the agreed-upon
procedures, the observation becane "not of record.”

19. Assistant Principal Fahringer net with Respondent
Sept enmber 28, 2004, went over the evaluation, and expl ai ned why
Respondent had not net performance standards. Fahringer gave
Respondent suggestions for inprovenent and advi sed himthat she
woul d return to do a foll ow-up observation. She offered
Respondent a PGI, which he accept ed.

20. On Cctober 19, 2004, Fahringer perforned Respondent's
first observation of record, the "kick-off observation."”
Respondent was giving a | esson on fractions, decimls, and
percentages to 32 students using cups of M&s and a chart.

Respondent told the students to divide into groups of four.



There foll owed nmuch noi se and confusion. As Respondent went
fromgroup to group, he did not nonitor the other seven groups.
Students threw M&Vs and paper wads.

21. Respondent did not neet performance standards in
conponents and indicators of domains Il and IV. He did not neet
standards in domain Il because the |learning did not begin
pronptly. After a five-mnute delay, another five m nutes were
wast ed whil e Respondent counted out the M&Vs. Ten m nutes
wasted at the beginning of the class is a significant anount of
time since tinme spent on-task inproves achi evenent.

22. There were delays in the organizational and
teaching/learning activities. Wen Respondent told the students
to divide into groups of four, sone students appeared uncertain
as to what group they were in and, instead, mlled around
tal king noisily.

23. Some students remai ned of f-task throughout the | esson.
Respondent did not address the off-task behavior because he did
not appear to even notice it while he focused on one group at a
time. Students canme to Respondent with their agenda books,
"visiting" other students and talking with them on the way.

Ei ght students were distracted, noisy, and off-task, but
Respondent failed to redirect them Respondent's expectations
about acceptabl e behavi or had apparently not been made clear to

the students. Although he told themto raise their hands and



not to talk, they continued to talk noisily to each other for 50
m nut es.

24. Respondent failed to effectively nonitor the class
t hroughout the I esson. Wen he was with one group, he did not
use managenent techniques to diffuse the unacceptable of f-task
behavi or of the other groups. The renaining seven groups did
not work (no |learning took place) while they waited for
Respondent to conme to them

25. Respondent did not neet standards in domain |V because
he did not introduce the purpose of the |lesson. The students
were told how to count the M&\s and conplete a chart, but there
was no explanation as to what they were to |learn. The students
did not understand that they were |l earning the relationship
anong fractions, decinals, and percentages.

26. Respondent did not give clear and conplete directions.
He told the students that they were going to "integrate"
deci mal s, percents, and fractions, a neani ngless word choice.
The directions did not include any explanation of content or
i ntegration of mathematical concepts.

27. Respondent did not denobnstrate accurate content
know edge. He gave inaccurate and unclear information to the
students. He counted the various colored M&s and put the
nunbers on the chart. On the chart, he explained that the

deci mal s--.35, .10, .25, .17, .03, and .71--equal one, when in

10



fact they equal 1.61. Also on the chart, Respondent expl ai ned
that the percentages--35% 10% 25% 17% 3% and 71% - equal
100% when in fact they equal 161% The students accepted the

i naccurate information. On the line of the chart indicating the
fractions, Respondent reduced sone of the fractions |eaving

di fferent denom nators, which made the addition of those
fractions difficult.

28. On Cctober 29, 2004, Principal DePriest and Assi stant
Principal Fahringer held a CFR with Respondent to address
Respondent's sub-standard perfornmance, his performnce
probati on, recomendations for inproving the specific areas of
his unsatisfactory performance, and Respondent's future
enpl oynent status with Petitioner. Respondent's input was
sought, and he was formally assi gned a PGT.

29. Respondent was given a copy of the sunmary of the CFR
and a PIP on Novenber 1, 2004. The PIP required himto read and
sunmmari ze pertinent sections fromthe PACES manual by
Novenber 22, 2004.

30. Respondent's performance probation period began
Novenber 2, 2004, the day after he received the PIP. He was
provi ded assi stance through his PGI and his PIP to help him
correct his deficiencies within the prescribed tine.
Respondent's PGT provi ded assistance to hi mthroughout his

per f or mance probati on.
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31. Respondent failed to conplete his PIP activities by
t he Novenber 22 deadline. On Decenber 2 he was given another 24
hours to conply, which he did.

32. On Novenber 24, 2004, Respondent was fornmally observed
in his classroom by Principal DePriest. Respondent was
presenting a lesson to 19 students, but the classroomwas too
chaotic for learning to take place. Respondent again did not
nmeet performance standards in domain I1I.

33. Learning did not begin pronmptly. Respondent wasted 12
m nutes reprimandi ng students, taking roll, and answering his
personal cell phone while the students were not engaged in
| earning. There were also inefficient delays in organizational
and teaching/learning activities. The students went to the
board, one by one, to solve nath problens. Respondent spent
approximately five mnutes with each student at the board while
the rest of the class becane noi sy, wal ked around, or slept.

34. Respondent failed to nonitor off-task behavior or the
behavi or of the entire class. As Respondent focused on the one
student at the board, the other students were off-task for up to
five mnutes at a tine throughout the | esson, tal king, putting
t heir heads down, tapping their pencils, and making
i nappropriate comments such as "Can soneone choke ne?", "Can
soneone kill me?", and "Can | die now?". One student sinply

pl ayed with her hair for six mnutes. Essentially, everyone was
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tal king, and no one was listening to Respondent. Yet,
Respondent did nothing to redirect the students.

35. He did not appear to have classroom conduct rules in
pl ace. Thus, Respondent failed to nmake his expectations about
behavior clear to the students. He instructed themnot to talk
wi t hout raising their hands. Neverthel ess, eight of the
students tal ked out-of -turn for 20 mnutes without raising their
hands.

36. DePriest net with Respondent on Decenber 2, 2004, to
review the observation. DePriest provided assistance through a
PIP to hel p Respondent correct his deficiencies. The PIP
requi red Respondent to observe other teachers and to view PACES
vignettes on the PACES Internet website. Respondent was to
mai ntain a |l og and di scuss techni ques and strategies with
DePriest. Respondent's deadline to conplete his PIP was
January 6, 2005.

37. On January 10, 2005, Respondent was formally observed
by Assistant Principal Janice Farrell. Respondent was
presenting a | esson on perineters and surface areas to 22
students. The | esson was disorganized, and there was an "air of
confusion” in the class. Many students were being unruly and
exhi biting off-task behavior. Therefore, not nmuch | earning was

t aki ng pl ace.

13



38. Respondent still did not neet performance standards in
domains Il and IV that had been previously identified. He also
failed to neet performance standards in conponents and
indicators not identified in the kick-off observation of
Cct ober 19, 2004, and, therefore, not the subject of
Respondent's 90-day performance probation or this Recommended
O der.

39. Respondent caused inefficient delays in organizational
and teaching/learning activities. The |earners were instructed
to conplete a "bellringer"” activity, i.e., an activity that is
used at the beginning of the class period to engage the students
in learning as soon as they enter the room Although they were
instructed to conplete it, eight of the 22 students did not
receive a bellringer worksheet. Students were asking for
materials and attenpting the activity unsuccessfully on their
own. Respondent appeared unaware of the problem

40. Respondent failed to nonitor off-task behavior and
di sengagenent from | earning throughout the |Iesson. One student
continuously called out Respondent's name, |ouder and | ouder,
for five mnutes. Students tal ked and copi ed each other's
answers. \Wile a student wal ked around stanping the other
students' agenda books, they becane off-task. A group of three
students at a back tabl e renained off-task throughout the

| esson, tal king, copying each other's answers, and throw ng
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papers. Respondent did not redirect any of these students until
the last five mnutes of the class.

41. Respondent failed to nonitor the whole class
effectively. Wen he went to the back of the roomto address a
tardy student w thout a pass, he turned his back on the other 21
students who changed seats, threw papers at each other, and hit
each other with rulers. Respondent did nothing to redirect his
st udent s.

42. He failed to nmake the purpose or inportance of the
| earning tasks clear to the students. He did not give a
rationale for the bellringer activity, which consisted of
answeri ng questions about perineters and areas of geonetric
shapes. He also gave the students inaccurate information. He
incorrectly calculated the perineter of a square as 3+3+3+3=15.

43. DePriest and Farrell nmet with Respondent to review the
observation. Farrell made recommendations with respect to the
specific areas of unsatisfactory performance and provi ded
assi stance through a PIP to hel p Respondent correct his
deficiencies. Respondent's PIP required himto conplete self-
assessnent activities through the PACES website. He was to
wat ch vignettes provided by the website in order to understand
what the PACES indicators required of him Respondent's

deadline to conplete his PIP was February 11, 2005.
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44. Because Respondent's second observation within the
performance probation period was bel ow performance standards, a
confirmatory observation was required after the expiration of
the 90 days to determ ne whet her Respondent had corrected his
deficiencies. Principal DePriest perforned that observation on
February 22, 2005. On that day, nanagenent of the | earning
envi ronnment and cl assroom di sci pline were non-existent.

45. Respondent was presenting a | esson on geonetric shapes

to 18 students. While he did have instructions witten on the

board, there were still the sane kinds of delays seen
previously, and the students were still not engaged in | earning.
Overall, the class environnment was chaotic. One-third to one-

hal f of the class was off-task at any given tinme. The class was
conpl etely di sorgani zed; the students were not engaged; the
students did not pay any attention to Respondent, and very
little learning took place.

46. Each tinme supplies were distributed, commotion
resulted. Wen col ored paper was distributed so that the
students could trace the shapes, they got into argunments over
the different colors, negotiated the trading of colors, and
asked Respondent for different colors. Wen rulers were passed
out, the students were not instructed to use themto draw the

geonetric shapes. Sone had al ready drawn t he shapes freehand.
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O hers were dueling with the rulers. Sonme tore the shapes,
rather than waiting until they received scissors.

47. Respondent again did not neet performance standards in
domain Il as identified in the kick-off observation. Learning
did not begin pronptly. Respondent spent 10-11 m nutes taking
roll and reprimanding tardy students. There were inefficient
del ays in organi zational and teaching/learning activities.
Respondent al |l owed students to talk and di stract others.
Students were not paying attention. Respondent accepted a phone
call and made a phone call during the class. He failed to
nonitor the off-task behavi or caused by the manner in which
supplies were distributed and failed to redirect the students,

i ncl uding while they argued about paper, scissors, and rulers.

48. DePriest notified Respondent on February 23, 2005,

t hat Respondent had not satisfactorily corrected noted

per formance deficiencies during his perfornmance probation period
and that DePriest would recommend to the Superintendent of
School s that Respondent's enploynment be term nated. On that
sane day, DePriest transmtted such a menorandum On March 9,

t he Superintendent notified Respondent that the Superintendent
woul d recommend that the School Board term nate Respondent's
enpl oynent contract for Respondent's failure to correct his

not ed perfornmance deficiencies during his performance probation.
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49. Petitioner has net all procedural requirenments and
statutory tinme franes.

50. The FCAT was admnistered to Florida students in |ate-
February to early-March, 2005. Petitioner received Respondent's
students' scores on May 17 and the district-wi de FCAT results on
May 19, 2005, the day before the final hearing in this cause.
The district as a whole showed "trenmendous" progress over the
prior year. Even though Redland is a "l ow-perform ng" school,
it Iikew se showed progress over the prior year in reading and
mat hemati cs. Respondent's students, however, failed to foll ow
this trend.

51. Petitioner does not use a teacher's current students'
FCAT scores in assessing a teacher's performance because t he
scores are released too late in the school year. PACES,
however, addresses student performance, as statutorily required.
Where a teacher's students are observed as bei ng noi sy
t hroughout | essons, being confused, not paying attention, and
bei ng gi ven erroneous | esson content, there is a clear |ack of
student performance, and they are not engaged in | earning.

CONCLUSI ONS OF LAW

52. The Division of Adm nistrative Hearings has
jurisdiction over the subject matter hereof and the parties

hereto. 88 120.569 and 120.57(1), Fla. Stat.
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53. A proceeding under Chapter 120, Florida Statutes, is a
de novo proceeding which is intended to fornulate final agency
action, not to review action taken earlier and prelimnarily.

Young v. Dep't of Conmmunity Affairs, 625 So. 2d 831 (Fla. 1993).

Since Petitioner seeks only to term nate Respondent's enpl oynent
contract but not to revoke or otherw se discipline his teaching
certificate, it need only prove the allegations set forth in the
Notice of Specific Charges by a preponderance of the evidence.

All en v. School Board of Dade County, 571 So. 2d 568 (Fla. 3d

DCA 1990).
54. Petitioner relies upon Section 1012.34, Florida
St atutes, which provides, in part, as foll ows:

(1) For the purpose of inproving the
quality of instructional, adm nistrative,
and supervisory services in the public
schools of the state, the district school
superintendent shall establish procedures
for assessing the performance of duties and
responsibilities of all instructional,
adm ni strative, and supervisory personne
enpl oyed by the school district. The
Depart nent of Educati on nust approve each
district's instructional personnel
assessnment system

(3) The assessnent procedure for

i nstructional personnel and school

adm nistrators nust be prinarily

based on the performance of students
assigned to their classroons or schools, as
appropriate. Pursuant to this section, a
school district's performance assessnent is
not limted to basing unsatisfactory
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performance of instructional personnel and
school adm ni strators upon student
performance, but may include other criteria
approved to assess instructional personnel
and school adm nistrators' performance, or
any conbi nation of student perfornmance and
ot her approved criteria. The procedures
must conply with, but are not limted to,
the foll ow ng requirenents:

(a) An assessnent nust be conducted for
each enpl oyee at | east once a year. The
assessnment nust be based upon sound
educational principles and contenporary
research in effective educational practices.
The assessnment nust prinmarily use data and
i ndi cators of inprovenent in student
performnce assessed annually as specified
ins. 1008.22 [the FCAT statute] and nay
consider results of peer reviews in

eval uating the enployee's perfornmance.

St udent performance nust be neasured by
state assessnents required under s 1008. 22
and by | ocal assessnents for subjects and
grade |l evel s not neasured by the state
assessnent program The assessnent criteria
nmust include, but are not limted to,
indicators that relate to the foll ow ng

1. Performance of students.

2. Ability to naintain appropriate

di sci pl i ne.

3. Know edge of subject matter.

4. Ability to plan and deliver

i nstruction.

(d) If an enployee is not performng his or
her duties in a satisfactory manner, the
eval uator shall notify the enployee in
witing of such determ nation. The notice
nmust descri be such unsatisfactory
performance and i nclude notice of the
foll owi ng procedural requirenents:

1. Upon delivery of a notice of

unsati sfactory perfornmance, the eval uator
must confer with the enpl oyee, nake
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recommendati ons with respect to specific
areas of unsatisfactory performance, and
provi de assistance in helping to correct
deficiencies within a prescribed period of
tinme.

2.a. |If the enployee holds a professional
service contract as provided in s. 1012. 33,
t he enpl oyee shall be placed on perfornmance
probati on and governed by the provisions of
this section for 90 cal endar days follow ng
the receipt of the notice of unsatisfactory
performance to denonstrate corrective
action. School holidays and school vacation
peri ods are not counted when cal cul ating the
90-cal endar-day period. During the 90

cal endar days, the enpl oyee who holds a

pr of essi onal service contract nust be

eval uated periodically and apprised of
progress achi eved and nust be provided

assi stance and inservice [sic] training
opportunities to help correct the noted
performance deficiencies. . .

b. Wthin 14 days after the close of the 90
cal endar days, the eval uator nust assess
whet her the performance deficiencies have
been corrected and forward a reconmendati on
to the district school superintendent.
Wthin 14 days after receiving the

eval uator's recomendation, the district
school superintendent must notify the

enpl oyee who hol ds a professional service
contract in witing whether the performance
deficiencies have been satisfactorily
corrected and whether the district school
superintendent will recomrend that the
district school board continue or term nate
his or her enploynent contract

(Enmphasi s added)

55. In accordance with subsection (1), the Florida
Departnment of Education is the agency responsible for approving
school districts' instructional personnel assessnent systens.

The Department interpreted Petitioner's incorporation of the
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data and indicators of student perfornmance on the FCAT into the
PACES domai ns as being in conpliance with Section 1012. 34,
Florida Statutes, when the Departnent gave its full approval to
t he PACES assessnent instrument in 2001.

56. If the plain |language of a statute is clear and
unanbi guous, it nust be given its plain and ordi nary neani ng.

Fla. Dep't of Education v. Cooper, 858 So. 2d 394 (Fla. 1st DCA

2003). Various provisions of Section 1012.34, Florida Statutes,
however, appear sonewhat inherently contradictory and,

t herefore, anmbiguous, e.g., "primarily" using student
performance "as appropriate,” "not [being] limted to .

student performance” as the sole criterion, using student
performance and ot her approved criteria in "any conbination,"
and "primarily" using "data and indicators of inprovenent in
student performance assessed annual | y" by the FCAT, when results
are not available until the end of the school year.

57. \Were statutory | anguage i s anbi guous, the
interpretation given by the agency charged with its enforcenent
is "entitled to great deference and should not be overturned
unless it is clearly erroneous.” |[|f an agency's "interpretation
is within the range of possible and reasonabl e interpretations,
it is not clearly erroneous and should be affirned."” A statute,
however, should not be interpreted so as to render any of its

ternms meani ngl ess. Cooper, at 396.
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58. The nmechani sm provi ded by the Legislature to renove
deficient teachers fromclassroons is the 90-day performance
probation. 8§ 1012.34, Fla. Stat. A school district's attenpt
to renove a deficient teacher utilizing the 90-day probationary
period early in the school year does not allow for a
consi deration of that teacher's current students' FCAT results
which are not available until the end of the school year.

59. The Florida Departnment of Education approved PACES as
being in conpliance with a statute that has the | egislative
intent of inproving the quality of public education through the
pronpt and tinmely renoval of deficient teachers from classroons.
The Departnment has reconciled the inherently contradictory
provi sions found in Section 1012.34 to effectuate this
| egislative intent. Thus, the Departnent’'s interpretation of
the statute is entitled to great deference, is not clearly
erroneous, and should not be overturned.

60. The evidence in this case is not only clear but also
unrebutted that Respondent's classes were chaotic and that his
students were not engaged in |learning. Under Respondent's
theory, a patently-deficient teacher such as Respondent woul d
remain in the classroomuntil the end of the school year when
FCAT results are received. Respondent's interpretation would
vitiate the 90-day performance probation provided by the

Legi slature, rendering the 90-day performance probation
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nmeani ngl ess, a prohibited statutory construction. Considering
that FCAT results are customarily not avail able to school
districts across the State until the end of each school year,
Petitioner utilized the FCAT data and indicators of student

performance, in accordance with Section 1012. 34, "as
appropriate,” by incorporating theminto its PACES donai ns.

61. The statute does not require teacher assessnents to be
limted to student perfornmance alone; rather, it allows for
t eacher assessnents to be based upon other factors, e.g., the

teacher's ability to maintain discipline and the teacher's

know edge of the subject matter, inter alia. Oherw se,

deficient teachers would be permitted to remain in the classroom
t hrough the end of that school year and into the next since the

performance probation could not be conpleted until the follow ng
school year, a result contrary to the clear |anguage used in the
statute to nmandate the 90-day performance probation peri od.

62. Respondent argues that he was deni ed due process
because an anal ysis of his students' 2005 FCAT scores provided
to himthree days before the final hearing in this cause was
admtted in evidence. Since the scores did not exist when
Petitioner nade its decision to term nate Respondent's
enpl oynent, they cannot be considered now, according to
Respondent. Respondent is correct that those scores did not

formthe basis of Petitioner's decision; rather, Respondent's
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failure to correct his deficiencies formed the basis for that
decision. The scores are not irrelevant to this proceeding,
however, since Section 1012. 34 specifically provides that FCAT
scores are a criterion in assessing a teacher's performance.

63. As Petitioner based its decision to term nate
Respondent' s enpl oynent contract on his failure to correct his
not ed performance deficiencies within the 90 days al |l owed
therefor, this Reconmended Order is based upon Respondent's
failure to correct his noted performance deficiencies within his
90-day probationary period. The FCAT scores sinply are
consistent wth and support the prelimnary decision nade by
Petitioner and support the conclusions contained in this
Recommended Order. In this de novo proceeding to fornul ate
final agency action, all relevant evidence is to be consi dered.
88 120.569(2)(g) and 120.57(1)(c), Fla. Stat.

64. Moreover, Respondent was given an opportunity after
hearing the testinony of Petitioner's wi tness regarding
Respondent's students' 2005 FCAT scores to have the fina
hearing continued in order that he m ght prepare to cross-
exam ne that w tness before doing so and may further consider
hi s evidence and defense in light of his know edge as to
Petitioner's evidence against him Not only did Respondent
decline the offer of a continuance of the final hearing but he

al so waived his right to cross-exam ne that w tness.
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Accordi ngly, his denial of due process argunent is wthout
merit.

65. Respondent further argues that the School Board is
bound by its prior Final Oders criticizing PACES, its own
assessnent tool approved by the Florida Departnent of Education
and coll ectively bargained with the teacher's union. However,
Respondent and Petitioner each placed into evidence two prior
Final Orders concerning PACES entered by the School Board. Each
pair of Final Orders is inconsistent with the other.

66. The two Final Orders admtted in evidence on behal f of
Petitioner found no fault with PACES and applied the 90-day
performance probation portion of the statute. These Fina
Orders adopted Reconmended Orders entered by Admi nistrative Law

Judge Arrington in M am-Dade County Sch. Bd. v. Harrell, DOAH

Case No. 02-1447 (Sept. 10, 2002), and by Adm nistrative Law

Judge Lerner in Mam-Dade County Sch. Bd. v. Gonez, DQOAH Case

No. 04-2335 (Cct. 29, 2004).
67. On the other hand, the two Final Orders admtted in
evi dence on behal f of Respondent adopted two Reconmended Orders

entered by Adm nistrative Law Judge Van Lani nghamin M am -Dade

County Sch. Bd. v. Escal ona, DOAH Case No. 04-1654 (Nov. 23,

2004) and M am -Dade County Sch. Bd. v. Mitis, DOAH Case No. 04-

1256 (Dec. 15, 2004). These Final Orders criticized PACES and

applied the FCAT-scores portion of the statute rather than the
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90-day performance probation portion. The adoption of these
Recommended Orders suggests that no teacher's contract can be
term nated before the end of the school year or, nore |likely,
until the follow ng school year. A reading of the entire
statute, however, strongly suggests that the Legislature
est abl i shed nore than one nethod for objectively evaluating a
teacher's performance and nmandated the use of the 90-day
per formance probation nethod for a teacher not performng his or
her duties in a satisfactory manner during the school year.

68. Al though an agency may depart fromthe precedent
established by its final orders, no evidence was offered that
t he School Board intended in the Escal ona and Mutis Final Oders
to depart fromthe precedent established in the Harrell and
Gonez Final Orders. Rather, the evidence in this cause only
i ndi cates that the School Board adopted the Recommended Orders
inall four cases. It is noteworthy that the Final Order in the

Harrell case was affirmed by an appellate court. Harrell v.

School Board of M ani-Dade County, 866 So. 2d 704 (Fla. 3d DCA

2003) .

69. The evidence in this cause is unrebutted that
Respondent's cl assroom was chaotic every time Respondent's class
was observed by the admi nistrators at his school. The evidence
is unrebutted that Respondent's students were not |earning since

they were not even engaged in the |earning process. It is

27



neither logical nor inplied in the statutory | anguage that the
Legi slature intended to render a school district's evaluation

i nstrunment neani ngless and prohibit a school board from renoving
fromthe classrooma teacher who is unable to engage his
students in the | earning process. Petitioner conplied with
every required procedural step and rendered the assistance it
could to hel p Respondent overcone his deficiencies, but to no
avail .

RECOMIVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is

RECOMVENDED t hat a final order be entered finding that
Respondent failed to correct his performance deficiencies and
term nati ng Respondent's professional service contract,
effective April 13, 2005.

DONE AND ENTERED t his 29th day of July, 2005, in

Tal | ahassee, Leon County, Flori da.

i ola I _76/;20-5

LINDA M RI GOT

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSoto Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

www. doah. state. fl . us
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Filed wwth the Cerk of the
Division of Adm nistrative Hearings
this 29th day of July, 2005.

COPI ES FURNI SHED.

Madel yn P. Schere, Esquire

M am - Dade County School Board

1450 Nort heast Second Avenue, Suite 400
Mam , Florida 33132

Mark Herdman, Esquire
Herdman & Sakel | ari des, P. A
2595 Tanpa Road, Suite J

Pal m Harbor, Florida 34684

Honorabl e John L. Wnn
Conmi ssi oner of Educati on
Departnent of Education
Turlington Building, Suite 1514
325 West Gai nes Street

Tal | ahassee, Florida 32399-0400

Rudol ph F. Crew, Ed.D, Superintendent

M am - Dade County School Board

1450 Northeast Second Avenue, Suite 400
Mam , Florida 33132

NOTI CE OF RI GHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Recormended Order. Any exceptions
to this Recomended Order should be filed with the agency that
will issue the Final Oder in this case.
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